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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
SCOTT MICHAEL YORE,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43118
TWIN FALLS COUNTY NO. CR 2014-5714
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Scott Michael Yore pleaded guilty to five counts of
grand theft and five counts of forgery.

The district court imposed five concurrent

sentences of twelve years, with four years fixed, for the grand theft pleas, and five
concurrent sentences of eight years, with one year fixed, for the forgery pleas. The
district court also ordered that the forgery sentences run consecutively to the grand theft
sentences.

However, the district court retained jurisdiction so that Mr. Yore could

participate in a Rider program. Mr. Yore successfully completed the Rider, but the
district court relinquished its jurisdiction and executed Mr. Yore’s sentences with a one
year reduction in fixed time for the grand theft charges. Mr. Yore then filed an Idaho
1

Criminal Rule 35 motion requesting reconsideration. The district court denied the
motion. On appeal, Mr. Yore asserts that the district court abused its discretion when it
denied his Rule 35 motion.
Statement of the Facts & Course of Proceedings
In March of 2014, Grace Hill, the bookkeeper for J & C Custom, told the Twin
Falls Police Department that Mr. Yore had stolen $146,433.16 from the company.
(Presentence Report (hereinafter, PSI), p.4.)1 Ms. Hill said that Mr. Yore had forged the
signature of the company owner, Mr. Gomez, on checks that he wrote to himself while
working as the CFO in 2013 and early 2014. (PSI, pp.4-5.) After an investigation, an
arrest warrant for Mr. Yore was issued in May of 2014. (R., pp.37-45.) He was initially
charged with 30 counts of grand theft and/or grand theft by deception and 30 counts of
forgery. (R., pp.123-153.) Pursuant to a plea agreement, Mr. Yore agreed to plead
guilty to five counts of grand theft and five counts of forgery and to pay the full amount
of restitution owed. (R., p.166.) In exchange, the State agreed to dismiss the other
counts and stipulate to an aggregate sentence of twelve years, with four years fixed,
and a period of retained jurisdiction. (R., p.166; Tr. 9/18/14, p.13, Ls.16-20.)
At the sentencing hearing, the district court retained jurisdiction and imposed
underlying concurrent sentences of twelve years, with four years fixed, for each grand
theft count.

(Tr. 9/18/14, p.32, Ls.2-5; R., pp.191-93.)

It also imposed concurrent

sentences of eight years, with one year fixed, for each forgery count, and ordered that
those sentences run consecutively to the grand theft sentences. (Tr. 9/18/14, p.32,
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All references to the PSI and its attachments refer to the 81-page electronic document.
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Ls.6-10; R., pp.193-95.) Thus, the aggregate sentence was twenty years, with five
years fixed.
Mr. Yore successfully completed a CAPP Rider, and the Idaho Department of
Correction recommended that the district court consider placing Mr. Yore on probation.
(PSI, p.66.) At the Rider review hearing, the State also recommended a period of
probation so that Mr. Yore could begin paying restitution. (Tr. 1/26/15, p.40, L.17 –
p.41, L.13.) Despite the State’s recommendation, the district court—relying largely on
information regarding Mr. Yore’s prior business dealings in Texas that was submitted by
the State after sentencing—relinquished its jurisdiction and executed Mr. Yore’s
underlying sentences, but reduced the fixed time for the grand theft charges to three
years fixed. (Tr. 1/26/15, p.46, L.3 – p.49, L.15; R., pp.447-54.)
Subsequently, Mr. Yore filed an Idaho Criminal Rule 35 motion requesting
reconsideration and an affidavit in support of that motion. (R., pp.456-62.) After a
hearing, the district court denied the motion. (R., pp.475-79.) Mr. Yore then filed a
Notice of Appeal that was timely from the district court’s order denying the Rule 35
motion. (R., pp.481-83.)
ISSUE
Did the district court abuse its discretion when it denied Mr. Yore’s Idaho Criminal Rule
35 Motion for a Reduction of Sentence in light of the fact that Mr. Yore submitted new
information about his prior business dealings in Texas, which clarified the nature of a
business relationship and Mr. Yore’s efforts to repay a business loan?
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ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Yore’s Rule 35 Motion For
A Reduction Of Sentence In Light Of The Fact That Mr. Yore Submitted New
Information About His Prior Business Dealings In Texas, Which Clarified The Nature Of
A Business Relationship And Mr. Yore’s Efforts To Repay A Business Loan
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency which
may be granted if the sentence originally imposed was unduly severe. State v. Trent,
125 Idaho 251, 253 (Ct. App. 1994). “The criteria for examining rulings denying the
requested leniency are the same as those applied in determining whether the original
sentence was reasonable.” Id. “If the sentence was not excessive when pronounced,
the defendant must later show that it is excessive in view of new or additional
information presented with the motion for reduction. Id.
Mr. Yore submitted new information regarding the sentencing materials
submitted to the district court prior to the Rider review hearing. At that hearing, the
district court stated that it was relinquishing its jurisdiction in large part because of a
series of emails between Mr. Yore and Jackie Hines – a woman who made an
investment, prior to the 2008 recession, with a company in which Mr. Yore was a part
owner. (Tr. 1/26/15, p.47, L.12 – p.49, L.5; R., p.240.) The district court found that
Mr. Yore had not been honest about his work status in those emails. (Tr. 1/26/15, p.48,
Ls.9-22.)
In his affidavit in support of his Rule 35 motion, Mr. Yore wrote that the losses
that Ms. Hines incurred were “due to drastic downturns in the overall economy and not
theft.” (R., p.459.) He pointed out that he was not personally liable for the losses but
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wanted to pay back Ms. Hines and never discharged the obligations through
bankruptcy. (R., p.461.)
Similarly, at the hearing on the Rule 35 motion, when asked what legal obligation
he was under to repay Ms. Hines, he said that he did not believe that he had any legal
obligation to pay back the money because she had loaned the money to a company in
which he was simply a part owner. (Tr. 3/17/15,2 p.6, L.18 – p.7, L.11.) Nevertheless,
he said he felt bad about Ms. Hines’s situation and that is why he kept in touch with her
and took it upon himself “to try and at some point make her whole.” (Tr. 3/17/15, p.6,
L.21 – p.7, L.11.)
He also stated in his affidavit that he had made “consistent and timely interest
payments to Ms. Hines . . . through mid-2008 totaling approximately $55,000.”
(R., p.460.) He said that he also made a principal payment of approximately $47,000 in
late-2008, and, during 2009 and 2010, he had made additional payments to Ms. Hines,
which totaled approximately $10,000. (R., p.460.) Thus, it is evident that Mr. Yore was
trying to repay Ms. Hines, even in the midst of the recession. However, he said that he
lost his last consulting client in January of 2011 and ended up losing everything as a
result of the recession. (R., pp.459-60.)
Additionally, at the hearing, Mr. Yore’s counsel noted that Mr. Yore recognized
that “he could have, should have paid [Ms. Hines] more money when he was working”
and that it was wrong of him not to use some of money he was making in 2013 to pay
her. (Tr. 3/17/15, p.10, Ls.10-17.) He said that Mr. Yore was asking the district court to

The transcript indicates this hearing was held on March 17, 2014, but this is obviously
a typographical error as it was held after the January 26, 2015, Rider review hearing.
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recognize that he had started a process of change on his Rider and that he could
“continue to rehabilitate through a lengthy probation . . . .” in which he could get a job
and start paying restitution to Mr. Gomez. (Tr. 3/17/15, p.12, Ls.11-22.)
It is likely that Mr. Yore could have made great strides toward paying restitution in
this case if the district court had placed him on probation. Instead, the district court’s
sentence ensured that Mr. Yore could not work for at least four years. As his counsel
pointed out, Mr. Yore did not deny that the things he did were wrong or that “he let his
addictions get out of control and took advantage of the position he was in and abused
the trust of Mr. Gomez.” (Tr. 3/17/15, p.12, Ls.5-11.) But incarcerating Mr. Yore for
years did not help Mr. Gomez, or accomplish the goals of sentencing.
Mr. Yore was 48 years old when he committed these crimes, and he had no
history of any other crimes of this nature.

(PSI, pp.7-8.)

As such, it is certainly

reasonable to believe, as Mr. Yore admitted, that his alcoholism played a large role in
these crimes. (PSI, p.7.) However, Mr. Yore said that he learned a lot about himself on
the Rider. (Tr. 3/17/15, p.7, Ls.22-23.) He said that he was able to address things that
had happened to him in his life and had “been a contributing factor” in his alcohol use.
(Tr. 3/17/15, p.7, L.24 – p.8, L.1.) Finally, he said that, as a result of the Rider, he had a
solid relapse prevention plan in place and a support group. (Tr. 3/17/15, p.8, Ls.1-3.)
As such, there is no good reason to believe that he would be a threat to society on
probation.
Further, Mr. Gomez made it clear to the district court that “full restitution” was a
priority for him. (PSI, p.6.) And the State recommended a Rider so that Mr. Yore could
“gain the skills he needs to complete probation and begin paying back the substantial
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sums of money he owes to this victim and to his family.” (Tr. 9/18/14, p.13, Ls.4-8.)
Unfortunately, as it stands, not only will Mr. Gomez not be able to recoup any money in
the near future, but Mr. Yore’s sentence will jeopardize his ability to make money in the
future as his job skills will become “stale,” as he put it, and he will have problems
explaining a four-year hole in his resumé.

(R., p.462.)

Given the importance of

restitution in this case, and the fact that Mr. Yore succeeded on his Rider and clarified
his business relationship with Ms. Hines, he deserved an opportunity to be supervised
on probation so that he could start paying restitution.

Therefore, the district court

abused its discretion when it denied his Rule 35 motion.
CONCLUSION
Mr. Yore respectfully requests that the order denying his Rule 35 motion be
vacated and the case remanded to the district court for further proceedings.
DATED this 4th day of December, 2015.

___________/s/______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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